longer adjudication at the trial court might be taken as a proxy for a better judgment, hence leading to fewer reversals. A proper research design, then, should focus on the influence of previous judicial efforts that are irrelevant to the quality of the decision.
This Article introduces such a design. It relies on the distinction between jurisdiction determinations and decisions on the merits. As will be explained in further detail, jurisdictional questions typically possess several unique characteristics: they are essential to adjudication; a lack of jurisdiction mandates dismissal; the parties cannot waive or create jurisdiction by consent; and jurisdiction is decided at the outset of the litigation. 6 In short, jurisdictional determinations are independent of the merits. They should not be decided differently due to subsequent judicial efforts on the merits. Therefore, a correlation between reversals of jurisdictional questions and judicial efforts on the merits can indicate that appellate judges are unduly influenced by past decisions.
Against this backdrop, I created a database containing 375 appellate court decisions in which the trial court's subject matter jurisdiction was challenged. An analysis of the database reveals that jurisdictional determinations that were followed by a bench or jury trial are less likely to be reversed. In contrast, jurisdictional determinations that are followed by a non-trial judgment are reversed more often. 7 Therefore, the findings demonstrate that the more judicial efforts spent on the merits, the less likely the appellate court is to reject the trial court's jurisdiction. This correlation is statistically significant, considerable in size, and robust under various specifications. 8 It suggests that many denied appeals should have been accepted.
Having found this evidence, this Article proposes several modifications in legal procedure to cope with this phenomenon. 9 The most effective strategy would be to avoid the very situations in which a mistaken determination is followed by additional judicial efforts. This can be achieved through reforming the final judgment rule, as a broader right to interlocutory appeals prevents the accumulation of unreviewed judicial efforts. This Article delineates the possible scope of such interlocutory appeals, relying on examples of interlocutory review from class certification decisions and orders compelling, and refusing to compel, arbitration. Finally, the Article addresses alternative readings of the empirical findings. What if judges say "jurisdiction," but really mean Similarly, when social norms favor consistency, the commitment to the past is stronger. 27 The greater the need to justify decision-making, the more likely a losing course of behavior will persist. 28 Those who are politically vulnerable, for example, are more likely to suffer from this phenomenon. 29 This explanation seems relevant in the judicial context. It also pertains to appellate decision-making, to the extent that wastefulness and inconsistency (or the appearance thereof) reduces litigants' and the public's confidence in courts. 30 The greater the need to justify judicial 21 
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decision-making, the stronger the inclination to commit to prior decisions. The third explanation is organizational-due to administrative inertia, deviating from a heavily invested course of action yields friction and is less likely to occur. 31 This explanation seems relevant in the context of appellate decision-making. In particular, proximity among judges might hinder appellate judges from nullifying their fellow judges' efforts.
With this background for the reasons behind appellate judges' reluctance to deviate from a heavily invested prior course of action, the next Part discusses the methodology taken to test this observation.
III. METHODOLOGY
There are, then, various reasons that make appellate judges more likely to affirm prior decisions in which the trial judge put considerable efforts, regardless of the quality of the lower court's decision. While some supportive anecdotal evidence of such practice may exist, 32 this Article makes a more rigorous inquiry.
One can look for a correlation between reversals and judicial efforts at the trial court. However, such a correlation is not a reliable piece of evidence. Rather, it may reflect an alternative phenomenon: larger judicial efforts at the trial level can indicate that the trial judge had a better factual knowledge of the case, and/or achieved a more accurate legal judgment. Appellate judges would thus consider larger judicial input at the trial level as a proxy for a more accurate and well-informed decision. 33 Prior efforts, then, are not independent of the outcome. Hence, the research design should focus on prior judicial efforts that do not improve decision-making. This is the methodological difficulty that this Article seeks to overcome by delineating the distinction between jurisdictional and merits decision-making.
and prefer the existing system, even when doing so appears to do more harm than good" (internal quotation marks omitted)). 32. See, e.g., Motorola Credit Corp. v. Uzan, 388 F.3d 39, 55-56 (2d Cir. 2004) (denying a "substantial" claim due to, inter alia, the fact that "significant (and probably non-duplicable) judicial resources [were expended]"); see also sources cited supra notes 1-3.
33. Note, though , that this logic implies that trial judges might over invest in the case in order to signal a more accurate decision and lower the odds of reversal. Cf RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 569-73 (7th ed. 2007) (noting the common perception that judges are eager to clear their dockets).
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A. Jurisdiction Versus Merits
In order to find a correlation between reversals and irrelevant judicial efforts at the trial level, this Article suggests a methodological innovation: focusing on questions of subject matter jurisdiction. The idea is simple: jurisdiction is independent of the merits. No matter how much work a trial judge invests on the merits, these efforts have nothing to do with the quality of his or her jurisdiction determination. Hence, appellate judges should disregard the merits when they review the trial court's jurisdiction ruling.
The sharp doctrinal distinction between jurisdiction and merits is well grounded. Subject matter jurisdiction only "delineat[es] the classes of cases ... falling within a court's adjudicatory authority. 34 Typically, questions of jurisdiction are purely legal ones, and do not require factual inquiry. 35 They are also decided at the outset, before evidence is proffered and the merits are discussed. 3 6 Thus, the trial court has no comparative advantage vis-e-vis the appellate court in determining jurisdiction. 37 Most importantly, jurisdiction is an essential requirement to adjudication. Appellate courts cannot rely upon ambiguous jurisdiction determinations of the trial court, regardless of the decision on the merits. 38 As has been stated by the Supreme Court: "Without jurisdiction the court cannot proceed at all in any cause. Jurisdiction is power to declare the law, and when it ceases to exist, the only function remaining to the court is ... dismissing the cause., 39 Theoretically, at least, a want 34. Kontrick v. Ryan, 540 U.S. 443, 455 (2004) . Subject matter jurisdiction is defined as "the extent to which a court can rule on the conduct of persons or the status of things. Cir. 2000 ) ("Where the district court acted without subject matter jurisdiction, this Court does not have the discretion not to notice and correct the error; it must notice and correct the of subject matter jurisdiction is never a harmless error. 4° Considerations, like the amount of work invested in the proceedings or in subsequent litigation, should not matter to the appellate court, even when the result on the merits is clearly correct.4 As the Supreme Court cautions, an "argument from sunk costs [to the judicial system] does not license courts to retain jurisdiction over cases in which one or both of the parties plainly lack a continuing interest....
Acquiring jurisdiction is crucial, and the timing of raising the argument against it is unimportant. Notably, "[i]f the court determines at any time that it lacks subject matter jurisdiction, the court must dismiss the action. ' A 3 Moreover, "[a] litigant... may raise a court's lack of subject-matter jurisdiction at any time in the same civil action, even initially at the highest appellate instance." 44 Litigants are also free to invoke federal jurisdiction and, upon losing, raise a jurisdictional defect. 45 More generally, jurisdiction is independent of the parties' will. In Grupo Dataflux, a partnership sued a Mexican corporation in federal district court under diversity jurisdiction. Id. at 568. At the very moment at which the complaint was filed, the parties were not diverse, but soon afterwards they were. Id. The defendant did not raise jurisdictional challenges at first. See id. After three years of pretrial motions and discovery, followed by a six-day trial, the jury returned a verdict in favor of the partnership. Id. at 569. Before entry of judgment, the defendant filed a motion to dismiss for lack of subject matter jurisdiction. Id. The Supreme Court held, in a five to four decision penned by Justice Scalia, that the Court lacked subject matter jurisdiction, and the case was dismissed. Id. at 568, 581-82. The quality of the result on the merits, and the fact that the jurisdictional flaw cured after the case was filed, did not matter. There is admittedly something unsettling about a party bringing a case in a federal court, taking the case to final judgment, losing, and then invoking a jurisdictional defect that it created-with the result that it escapes from the judgment and returns, albeit in a different venue, to relitigate the merits. But the federal courts are courts of limited jurisdiction and their institutional interest in policing the margins of that jurisdiction is of [Vol. 43:337
The court cannot deny a jurisdictional challenge because a litigant intentionally and strategically chooses to raise it at a later point. 46 Being such a fundamental requirement, a lack of subject matter jurisdiction may even justify, in certain situations, a collateral attack after the original proceedings are over. 47 Finally, an inquiry into subject matter jurisdiction should be raised by appellate courts sua sponte, even absent 48 any contention to the trial court's jurisdiction. Though one may doubt their wisdom, these strict rules of subject matter jurisdiction are well entrenched in American legal tradition. 4 9 Indeed, courts sometimes enforce these rigid rules while simultaneously lamenting the resulting inequitable and inefficient outcomes. 50 In one extreme example, the defendant raised a successful jurisdictional challenge only after a jury verdict in the plaintiffs favor. 5 Jurisdiction, therefore, is independent of the merits; its boundaries should be strictly enforced. Unless these declarations are empty rhetoric, a correlation between reversals of subject matter jurisdiction and judicial efforts spent at the trial court on the merits can suggest that judges are overly influenced by past judicial input. This is the hypothesis of this research.
B. The Database
Given the hypothesis (jurisdiction is independent of the merits, and its boundaries should be strictly enforced), this Article looks for an empirical correlation between reversals of jurisdictional questions and judicial efforts at the trial level on the merits. Therefore, the data consists of appellate cases in which the trial court upheld its jurisdiction, proceeded to the merits (with or without a trial), and the jurisdiction dispute was challenged again at the appellate court. The dependent variable is the likelihood of reversing the trial court's jurisdiction. 4 The independent variable indicates judicial efforts spent at the trial level on the merits. This Article relies on the procedural posture in which the original case ended as a proxy for previous judicial efforts. Specifically, the independent variable indicates whether the district court decides the merits by a bench or jury trial, or before trial-through a motion to dismiss, or a motion for summary judgment, for example.
The procedural posture in which the trial court disposed of the case plausibly indicates judicial efforts on the merits. Generally, the later the procedural stage, the more the district judge invests in a case. 6 In particular, cases that ended with jury or bench trials ordinarily implicate larger judicial resources than cases that ended with summary judgments or motions to dismiss. 7 More importantly, a later procedural posture does not mean that the district judge made a correct jurisdictional determination. Jurisdictional questions are adjudicated at the outset, and are not affected by a subsequent disposition of the merits. The fact that the case proceeded to a bench or jury trial on the merits should not, in itself, make the preliminary jurisdiction decision correct when the appellate court later reviews it.
59
The database consists of courts of appeals' decisions in which there is a genuine challenge to the trial court's subject matter jurisdiction. I collected the data through an online legal research database. In order to keep only non-frivolous jurisdictional challenges, the dataset includes merits, and I expect this variable to be correlated with fewer reversals.
56. See 59. In early versions of this research, I experimented with two other variables for judicial efforts and tested the results on a small subsample. The first variable was the length (pages) of the decision (or decisions) rendered by the district court; the second was the time (months) during which the case was pending at the trial court. The length of the trial court opinion had virtually no effect on reversal rates of jurisdictional questions. This outcome might be due to measurement distortions, as the court often issues several decisions, not all of them reported. The time during which the case was pending at the trial court had a mixed effect-cases that ended within one year did have the highest reversal rate ofjurisdictional questions, as expected, but cases that ended in the second year had a lower reversal rate than cases that ended after more than three years. This effect, though far from being statistically significant, may indicate that the time the case is pending is an unreliable measure for judicial efforts, as some cases are latently pending for a long time.
Be that as it may, the use of opinion-pages and months also entails conceptual difficulties, as one cannot know whether these judicial efforts-indicated by the time the case was pending and the length of the decision-are truly independent of the jurisdictional issue. In contrast, judicial work during trial on the merits is by definition irrelevant to the preliminary jurisdiction determination. For this reason, I focused on the procedural posture in which the case ended to indicate past judicial efforts on the merits. appellate cases in which the exact phrase "subject matter jurisdiction" appears in one of the following: synopsis; digest; topic; notes; or 60 summary of the opinion. I reviewed the cases manually to keep only the cases in which the appellate court indeed examined the trial court's decision to retain jurisdiction. The resulting database encompasses all of the decisions of the last decade in six different circuit courts, in which a genuine challenge to the trial court's jurisdiction arose-overall, 375 decisions. 6 '
IV. RESULTS AND DISCUSSION

A. The Variables and Descriptive Statistics
The dependent variable is JURISDICTION-whether the circuit court affirmed, reversed, or remanded the jurisdictional question. In the majority of the cases (approximately 63%), the court of appeals affirmed the trial court's jurisdiction. 62 Note that this variable solely describes how the appellate court handled the jurisdictional question, as it might affirm jurisdiction, but reverse the merits. Usually, however, the resolution of the jurisdictional question comports with the decision on 63 the merits.
The independent variable is the procedural posture in which the district court, upon affirming jurisdiction, disposed of the case, and, in particular, whether a complete jury or bench TRIAL was held. The majority of cases (approximately 85%) ended before a full trial (e.g., upon a summary judgment motion). I expect appellate judges to reverse on jurisdictional grounds more often where there was no trial on the merits at the district court.
60. Technically, the search command on Westlaw was: sy("subject matter jurisdiction") no("subject matter jurisdiction") di("subject matter jurisdiction") to("subject matter jurisdiction") su("subject matter jurisdiction").
61. Cases ended between January 2000 and October 2009 in the First, Second, Third, Seventh, Eighth, and the D.C. Circuit Courts of Appeals. These six circuits were chosen because they diverge on a number of characteristics such as: number of districts per circuit; average distance between the circuit and district headquarters; geographical location; and workload.
62. Cases in which the appellate court remanded the jurisdiction question comprise approximately 5% of the database. I conjectured that appellate judges' tendency to affirm stems from concerns about rendering prior judicial efforts useless. See supra Part 11. Hence, remands are closer to affirmations: the appellate court actually enables the trial court to correct its mistakes and avoid a loss of judicial efforts by finding an alternative ground for jurisdiction. Therefore, I expect appellate judges to reverse jurisdiction more often in interlocutory appeals. The regression also controls for the TYPE of the case. The majority of the cases in the database (approximately 54%) are civil cases. Other categories are public law (administrative and constitutional cases), civil rights, criminal, and post-criminal (e.g., habeas corpus) cases.
For each case, there is information about the CIRCUIT that decides the case and the DISTRICT from which the case originated. As mentioned above, the database includes cases from six different circuit courts over the last decade. 67 In order to account for doctrinal trends, the regression also controls for the YEAR in which the appellate court rendered the decision.
The database contains information regarding the district court's DISTANCE from the circuit court. As mentioned, judges might be reluctant to reverse their fellow judges who invested considerable efforts in the case; the closer the judges, the less likely reversals are to occur. In order to grasp-albeit roughly-the proximity between circuit and district judges, I recorded the distance between the circuit and district headquarters. The farthest district is Puerto Rico-which is part of the First Circuit-and located 1671 miles from Boston. 68 The closest districts are those that are located at the circuit headquarters (e.g., the Southern District of New York).
64. Regression analysis is a common statistical technique for modeling and analyzing the relationship between the dependent variable (here, the likelihood of reversing jurisdiction) and the independent variable (whether there was a trial), controlling for other explanatory variables.
65. See CLASS ACTIONS account for approximately 7% of the database. Class litigation is a proxy for a more complicated case, which requires larger judicial resources at the trial court. Hence, I expect appellate judges to reverse jurisdiction less frequently in class action lawsuits.
69
B. Correlating Judicial Efforts with Reversal Rates
The results reveal the negative correlation between district judges' efforts on the merits and appellate courts' tendency to reverse the trial court's jurisdiction. Table 1 , below, demonstrates this phenomenon. In cases that ended before a full trial, there is an approximately 36% chance of reversing the trial court's jurisdiction. In cases that ended after a jury or bench trial, the corresponding figure is only approximately 16%: A regression analysis, 70 that takes into account the control variables, shows that this effect of trials at the district court-which is associated with a sharp difference in the likelihood of reversing the jurisdiction question-is also statistically significant.
7 ' Other noteworthy patterns emerge from the regression: 72 interlocutory appeals are correlated with more reversals of the district 69. The same logic applies to consolidated cases (approximately 23% of the dataset). Other variables are APPELLANT (recognizing that, in approximately 64% of the cases, the original defendant appeals), and UNANIMOUS (noting that, in approximately 92% of the cases, there is no dissent or concurring opinion).
70. Unless otherwise stated, the regression analysis that this Subpart refers to is Regression (1). See infra Table A. 1. 71. "Significance" in statistics means that the odds that a certain result was created by chance are below a certain low threshold (commonly, 1%, 5%, or 10%). Here, the correlation between trials and reversals ofjurisdiction is statistically significant at the 5% level. See infra Part VIII app.
72. The relevant regression, Regression (I), treats bench and jury trials alike. One may think, however, that appellate judges respond differently to bench and jury trials, affirming jurisdiction to a different extent in each case. Several regressions in the appendix accordingly break the variable TRIAL to bench and jury trials, with mixed results. See infra Tables A. 1-.2.
[Vol. 43:337 court's jurisdiction. 73 This fits initial expectations, as interlocutory appeals involve less judicial efforts at the trial court. 7 4 Class litigation is correlated with affirming the trial court's jurisdiction, 75 as expected. Complex litigation is more likely to involve heavy judicial investments at the district court on the merits, and thus, the court of appeals is more likely to affirm the trial court's jurisdiction.
The type of case matters. In particular, jurisdictional questions in criminal cases stand out as the least likely to be reversed. 76 This might suggest that questions of jurisdiction in criminal cases are less complicated, hence trial courts are less likely to err. This correlation might also suggest that the observed phenomenon is driven by distinct motives. Criminal cases are visible. Public opinion, it seems, would find a reversal of criminal conviction for mere jurisdictional flaws particularly troublesome. 77 Therefore, the pattern observed in criminal cases might be motivated by the desire to gain public confidence through 78 a facade of consistency.
The district circuit distance is correlated with more reversals of the trial court's jurisdiction, as expected. The further away the district court is, the more likely the appellate court is to reverse jurisdiction. This effect is, however, small in magnitude and statistically insignificant. This point should be clarified, then, by further research.
To sum up, the findings reveal a non-trivial and statistically significant correlation between having a trial at the district court and affirming the lower court's jurisdiction. To demonstrate the magnitude of this phenomenon, all else being equal, take the following hypothetical examples with and without a trial at the district court:
73. This effect, other things being equal, is statistically significant at the 10% level. It is also substantial in magnitude. 75. This effect, other things being equal, is statistically significant at the 10% level and also substantial in magnitude.
76. Not only is this effect statistically significant at the 5% level, it is also very strong in magnitude.
77. Moreover, criminal cases typically implicate additional substantial investment of resources, by grand juries that decide whether or not to indict. Hence, one may expect appellate judges to be all the more reluctant to waste these efforts through reversals.
78. Compare the reversal rate of criminal to post-criminal cases (e.g., habeas corpus). In the latter, where the defendant is usually the government, the court of appeals is by far more likely to reverse the district court's jurisdiction. 79. In all of these simulations, except the D.C. Circuit simulation, the defendant appeals and the distance is the median distance. In the D.C. Circuit example, the district and circuit courts are located at the same place.
80. These numbers are based on the results of Regression (1) in the appendix. See infra Part VIII app. This is the most conservative regression. All other regressions show a higher, and sometimes much higher, influence. See infra Tables A. 1-.2.
See 28 U.S.C. § 2106 (2006).
82.
The correlation between having a trial at the district court and affirming jurisdiction becomes significant at the 10% level, rather than the 5% level. See infra Table B. 83. Cf Gao, supra note 30, at 2379 (discussing the proposition that courts should sustain The observed phenomenon, then, has dual influence. Not only do courts of appeals prefer affirming jurisdiction to reversing it when the trial court spent precious judicial resources; they also tend to use more remands in these circumstances.
Federal Question Cases
Federal courts can obtain jurisdiction when the plaintiff alleges a violation of the U.S. Constitution or of a federal statute. 85 These are federal question cases. Alternatively, federal courts can acquire jurisdiction because the parties are "diverse" in citizenship, i.e., they are residents of different states or non-U.S. citizens. 8 6 This is diversity jurisdiction.
One can argue that this study should focus on federal question jurisdiction, and exclude diversity cases. Determining diversity may require some factual inquiry. 87 Furthermore, diversity is a fluid feature; it can be "created" and "destroyed, ' 88 sometimes by the litigants themselves. 89 Thus, it makes sense to reiterate the regressions with only federal question cases.
When including only federal question cases, the results are all the more robust. Given no trial at the district court, the odds of reversing the district court's jurisdiction are approximately 36%; with a bench or jury trial, these odds are only approximately 13%. This difference is statistically significant. 90 3. Non-Similar Cases Appeals might not be representative of the universe of caseslitigants choose to appeal, and this selection process might bias the results. In particular, litigants may appeal more aggressively after full trials. To account for this, I ran several other regressions. jurisdiction when it actually exists but was not properly pled).
84. The correlation is statistically significant at the 5% level. See infra 
a. Excluding Frivolous Challenges to Jurisdiction
One might argue that the underlying jurisdictional questions are different across cases, as cases that ended in a full trial are more likely to be appealed, and frivolous challenges to jurisdiction are more likely in this group. The research already accounts-to some extent-for this concern, as the database consists of decisions in which the phrase "subject matter jurisdiction" appears only in the synopsis, digest, topic, notes, or summary. However, "notes" or "topic" may be very broad. To further mitigate these concerns, and exclude frivolous jurisdictional challenges, I ran the regressions on a subsample of cases in which the phrase "subject matter jurisdiction" appears only in the summary or the synopsis of the decision. 9 1
The results are telling: while the reversal rate of jurisdictional questions for non-trial decisions is approximately 39%, a trial decreases this figure to approximately 8%. Not only is this effect large in magnitude, it is also highly statistically significant. 92 This suggests that, if anything, the selection process mitigates the observed phenomenon.
93
Focusing on serious, genuine questions of jurisdiction, the observed phenomenon is much stronger.
b. Controlling for the Merits
Cases in the database vary in the strength of their substantive merits. To account for this problem, additional regressions were conducted.
First, summary order cases were excluded. A summary order is a decision without any reasoning or precedential value. 94 Hence, these cases are more likely to represent unmeritorious appeals. When summary orders are excluded, the results are-again-very similar. 95 Second, the monetary value of a case can indicate its importance. Unfortunately, the monetary value is usually not apparent from the appellate court decision. In a small subsample, though, the decision 91. The subsample included 139 cases overall. 92. The effect is statistically significant at the 1% level. See infra (describing summary orders and stating that they are often given orally from the bench). 95. Given no trial, the probability of reversing jurisdiction is approximately 37%. Where a trial was held, however, the odds are much smaller-approximately 15%. This effect is statistically significant at the 5% level. See infra indicates the monetary value. 96 Within this sample, monetary value has a meager and insignificant effect on reversal rates of jurisdictional questions and the phenomenon that this Article describes. 97 These checks lend further support to the proposition that appellate judges are increasingly reluctant to reverse jurisdiction where the trial judge invested more efforts on the merits of the case. This effect increases the odds of both affirming and remanding jurisdiction, and the results are even more robust when a smaller sample of federal question cases is considered. The exclusion of frivolous and non-meritorious jurisdictional challenges and appeals enhances the observed phenomenon, and it seems that the monetary value of a case does not influence the basic findings. To the extent the results can be generalized to settings other than jurisdictional questions, one has to think of the implications.
V. NORMATIVE IMPLICATIONS
The results indicate that appellate judges are influenced by seemingly irrelevant efforts spent by trial judges. 98 This phenomenon invites modifications in the existing rules of procedure.
One direction for reform is related to standards of review. If appellate judges are less likely to reverse where trial judges made considerable efforts, a more aggressive standard of review of previous decisions should compensate for the tendency to stick to a prior course of action. Moreover, the standard of review should be tailored to the efforts previously invested. In the context of appellate decision-making, this logic leads to a more searching review of final judgments (as opposed to interlocutory appeals), and questions that are decided at the beginning of litigation and are followed by considerable judicial efforts on other issues (typically legal questions, as opposed to factual questions). 99 96. Sometimes, the appellate decision indicates the monetary award at the trial level. When only the amount the plaintiff demanded was indicated, I recorded half of this figure as the monetary value (under the rough assumption that plaintiffs win 50% of the time).
97. As an unreported regression shows, controlling for the monetary value leaves the magnitude of the correlation between trial at the district court and reversing jurisdiction intact. However, this finding should be interpreted with caution, as the number of decisions in this subsample is small (79 cases) and the results are statistically insignificant. Nonetheless, the correlations are illustrative. All else equal, monetary value and affirmations of jurisdiction are negatively correlated, suggesting that, if anything, jurisdictional determinations in more important cases are more likely to be reversed. However, the correlation between trial at the district court and affirming jurisdiction remains positive.
98. See supra Part IV.B-C. 99. Interestingly, this distinction fits current doctrine. Questions of law are reviewed under a
The same logic applies to other contexts in which one judge evaluates prior decisions made by another decision-maker. Given judges' tendency not to deviate from a prior course of action, then, courts might benefit from a more demanding review of administrative and arbitration judgments, and a greater attention to habeas corpus and new trial petitions.
To the extent that the empirical findings can be further generalized, and individual judges are not likely to deviate from their own prior decisions, °° the findings strengthen the argument for bifurcating decision-making. In several areas of law, there is an ongoing debate regarding whether or not to split decision-making between two different judges. One notable example is remanding a case to the same trial judge for further proceedings; 0 1 another is the ability of class action judges, who were heavily involved in settlement negotiations, to assess, impartially, the fairness of a settlement. 0 2 As bifurcated decisionmaking can reduce-though not eliminate-the attachment to a prior course of action, 0 3 the findings suggest that a greater propensity to bifurcate improves decision-making in these areas.
These procedural modifications notwithstanding, the major reform that this Article proposes is a broader right to interlocutory appeals. Thus, interlocutory appeals are an effective tool to improve appellate decision-making.
A. The Final Judgment Rule
If appellate judges are affected by the trial court's efforts, even where these efforts are irrelevant, one should attempt to insulate appellate judges from data concerning the trial court's decision. 
403-05 (2001) (praising some sort of ignorance in decision-making).
[Vol. 43:337 "veil of ignorance" is not a practical solution. Instead, one should aim at avoiding the very situations in which appellate judges review interim decisions after the case has already been decided on the merits. The implications are clear-a broader right to interlocutory appeals should result in more accurate appellate decision-making.
Legal systems have different views on interlocutory appeals. Some states-most notably, New York' 05 -are known for their broad right to interlocutory appeals. The federal system, however, is notorious for its strict adherence to the "final judgment rule:" 10 6 appeals can only be taken from "final decisions of the district courts of the United States.' 0 7 What are the policy considerations behind the federal final judgment rule?
Emanating from early English tradition,' 0 8 the final judgment rule has obvious policy advantages; "The basic rationale of the finality rule is conservation of judicial resources."' 0 9 The benefits of the final judgment rule include: enabling a speedy and smooth trial; 110 reducing the number of appeals in each case;"' allowing the appellate court a more comprehensive review of the merits; 112 avoiding tactical delays and harassment through frequent petitions for review;" 3 and, allegedly, better respect for the authority of the trial judge. 1 4
The literature has also noted the parallel counter-arguments. Interlocutory appeals can avoid costly and redundant proceedings; 115 correct situations in which final judgments have no practical importance;" 6 and produce essential guidance to lower courts where interim orders are not likely to be reviewed within final appeals (e.g., discovery rules). 1 7 Every legal system strikes a balance between these competing considerations, on a continuum between a complete final judgment rule and a full right of interlocutory review. It has been noted that " [t] he difference between the two approaches to appealability ... is not as much philosophical as it is a difference in the method in which a particular jurisdiction has decided to balance [ This large body of literature neglects one important issue-how the final judgment rule affects appellate judges' decision-making. This Article attempts to fill the gap. As it shows, the final judgment rule, which accumulates judicial resources at the trial court level, is correlated with fewer reversals. 122 Had interlocutory appeals been available, some meritorious appeals, currently unsuccessful, would have likely been accepted. 123 As long as accurate appellate decision-making is an important value, 124 the phenomenon that this Article describes tilts the current balance between the final judgment rule and interlocutory appeals in the latter direction.
To be more specific, this logic can highlight certain enclaves where the risk of inaccurate appellate decision-making is greater, and thus, interlocutory appeals are presumably more desirable. This class of cases includes lower court decisions that, if wrong, would entail a huge waste of judicial resources. 125 One obvious candidate is lower courts' decisions to uphold their subject matter jurisdiction. This logic is also pertinent to other contexts. In fact, every denial of a preliminary challenge that can serve as a ground for dismissal fits this pattern. Notable examples are personal jurisdiction, affirmative defenses (e.g., statute of limitations, res judicata), other prudential restrictions on jurisdiction (e.g., forum non conveniens), and recusal applications.1
26
Given that the relevant factor is the amount of judicial effort spent in case the interim decision is mistaken, rights to interlocutory appeals should sometimes be asymmetric. 125. Cf Cooper, supra note 74, at 162-63 ("The substantive impact of possible error may seem so clear as to warrant a routine right of interlocutory appeal .... "); Pollis, supra note 121, at 1643 (asserting that interlocutory review in multidistrict litigation is important, as a single "error can have.., sweeping impact on thousands of cases").
Cox Exception to the Final Judgment Rule Governing Supreme Court Certiorari Review of State
126. See, e.g., FED. R. Civ. P. 12(b)(1)-(6) (identifying various defenses that a party may bring in response to the plaintiffs complaint at an early stage of the litigation, including lack of personal jurisdiction and failure to state a claim); FRIEDENTHAL ET AL., CiVIL PROCEDURE I, supra note 41, at 338-42 (discussing attacks on district court decisions on subject matter jurisdiction); FRIEDENTHAL ET AL., CIVIL PROCEDURE II, supra note 105, at 622 (discussing how the preliminary decision of a trial court in rejecting to hear a personal jurisdiction objection is interlocutory, and cannot be heard until a final judgment is rendered on the merits).
Interlocutory Review from Class Certification Decisions 127
The case for interlocutory review of decisions to certify (or refuse to certify) class actions is illuminating. Certification decisions should be made at the beginning of litigation.
2 8 Certification is crucial, as the stakes are often too small to justify individual litigation. 12 9 A falsenegative-i.e., an erroneous order denying class certification-serves, therefore, as "the 'death knell' of the litigation."' 130 Similarly, falsepositives constitue "the inverse-death-knell doctrine," because "if [the certification] order were erroneous, and therefore reversed on appeal, the action would for all practical purposes be at an end.' 131 Based on these doctrines, 132 several courts of appeals decided that certification orders are "final judgments," allowing interlocutory appeals accordingly. 1 33 The Supreme Court, however, rejected this view. 134 Congress responded, authorizing the advisory committee to reconsider this subject. 135 The adoption of Federal Rule of Civil Procedure 23(f) ("Rule 23(f)") followed in 1998.136 Rule 23(f) allows a broader right to interlocutory appeals from certification decisions. 37 It gives "[t]he court of appeals ... unfettered discretion whether to permit the appeal, akin to the discretion exercised by the Supreme Court in acting on a petition for 127. Class actions are not automatically available, as the court has to certify a lawsuit as a class action. See FED. R. Civ. P. 23(c). Hence, after filing a complaint, the plaintiff should move to have the class certified.
128. FED. R. CIv, P. 23(c)(1)(A) ("At an early practicable time after a person sues or is sued as a class representative, the court must determine by order whether to certify the action as a class action.").
129 Article adds a new perspective to this endeavor. To be sure, the desire to allow a broader right to interlocutory appeals from class certification orders was not driven by the fear of erroneous appellate decision-making; rather, it endorses the so-called death knell rationales. 141 Nevertheless, the logic of this Article can be helpful to clarify the appropriate standards for granting interlocutory review from class certification orders.
The advisory committee is agnostic between grants and refusals of class certification, 142 but the findings of this study are not. A decision refusing to certify a class is, defacto, equal to terminating the case, with only little additional investment of judicial efforts. 143 However, an order granting class certification can be followed by adjudication, entailing the risk of heavy investment of irreparable judicial efforts that are required to resolve the claims of the entire class. Hence, an order granting certification represents a more appropriate case for interlocutory review. An order denying certification may confront the plaintiff with a situation in which the only sure path to appellate review is by proceeding to final judgment on the merits of an individual claim that, standing alone, is far smaller than the costs of litigation. An order granting certification, on the other hand, may force a defendant to settle rather than incur the costs of defending a class action and run the risk of potentially ruinous liability.
Id.
143. See Alexander, supra note 129, at 6. Even if the case is not finished, the court will only invest the resources required to solve the plaintiff's personal claims.
In other words, the court of appeals is more likely to deny meritorious challenges to class certification orders where certification was granted (and then followed by costly proceedings). In this sense, the inversedeath-knell theory is a stronger argument than the death knell theory. 44 Therefore, and subject to the idiosyncrasies of each case, this study advocates an asymmetric right to interlocutory appeals from class certification orders.
Asymmetric Interlocutory Appeals-Arbitration Proceedings
While the drafters of Rule 23(f) did not craft an asymmetric right to interlocutory review, asymmetric interlocutory appeals do exist in the Federal Arbitration Act.
145 Section 16(a) of the Federal Arbitration Act provides that an appeal may be taken from an order denying a petition to compel arbitration. However, in a mirror-image case-an order compelling arbitration-there is no similar right to interlocutory review. 1 46 This asymmetric interlocutory appeal does not seem to be driven by the desire to improve appellate decision-making; 147 rather, it appears to be part of a broad pro-arbitration policy. 148 Whether the drafters had in mind appellate decision-making or not, § 16 embraces the logic of this Article. Where a trial court's erroneous order is likely to trigger redundant proceedings in federal courts-and hence, a greater risk of biased appellate decision-making-interlocutory appeals are more valuable. When the trial court's mistake does not entail additional federal proceedings, there is less risk of error in appellate decisionmaking, and interlocutory appeals are not as important. Hence, from the perspective of this Article, the case for interlocutory appeals from orders denying arbitration is stronger. This approach can be extended to other 144. Interestingly, and contrary to this logic, courts of appeals used to be less receptive to the inverse-death-knell theory. See FRIEDENTHAL ET AL., CIVIL PROCEDURE II, supra note 105, at 625 (discussing how the inverse-death-knell doctrine was accepted only in the Second Circuit). areas in which courts struggle to delineate the optimal scope of interlocutory appeals. 149 Thus, contrary to the final judgment tradition, this Article advocates a broader right to interlocutory review. This mechanism is particularly useful for interim decisions that are followed by costly adjudication. Rights to interlocutory review should sometimes be asymmetric, as mistaken interlocutory decisions often entail different investments of judicial efforts, depending on the winning party.
Interlocutory review does not have to be complete. Speedy, unreasoned appellate orders can avoid many of the difficulties that this Article describes. Nevertheless, it is true that even a moderately broader right to interlocutory review entails more costs. 15° The appropriate balance between the costs and benefits of interlocutory appeals merits a separate discussion. The purpose of this Article is to add a new argument in favor of interlocutory appeals-improving appellate decisionmaking-to the regular array of for-and-against considerations. The findings in this Article show that larger efforts by the trial court are associated with a non-trivial distortion in appellate decision-making, as reversal rates are around five to twenty percentage points lower, in conservative estimates. 151 With a broader interlocutory review, then, many appeals that are currently denied would have been accepted.
VI. ALTERNATIVE READINGS OF THE FINDINGS
A. Rethinking Jurisdiction
The empirical findings are based on the sharp distinction between jurisdiction determinations and merits adjudication. This Subpart revisits the thesis of this Article to account for the possibility that the concept of jurisdiction is not as rigid as the rhetoric of judges implies. Simply stated, appellate judges may say jurisdiction, but mean something else in order to achieve a better outcome in each case.
There are circumstances in which appellate court decisions that find lack of jurisdiction trigger new proceedings in another forum (e.g., state 149. One notable example is the Class Action Fairness Act of 2005, which makes remand orders reviewable: "[A] court of appeals may accept an appeal from an order of a district court granting or denying a motion to remand a class action to the State court from which it was removed...." 28 U.S.C. § 1453(c)(1) (2012) (emphasis added). An asymmetric right to reviewmaking only orders denying remand reviewable-may be more important from the perspective of this Article.
150. See Nagel, supra note 65, at 220, 222. Table 2. courts). 52 This consideration might justify affirming jurisdiction where it does not exist but the result on the merits seems correct, in order to save prospective judicial resources at the other forum. 1 5 3 Indeed, litigants sometimes explicitly raise this kind of argument. 1 5 4 Do courts of appeals consider prospective judicial resources? According to judicial rhetoric, the answer is clearly negative.' 55 Moreover, the desire to save future judicial efforts by affirming questionable jurisdiction cannot apply straightforwardly across cases. 156 There are several distinct, hypothetical scenarios when jurisdiction is found lacking at the appellate court.' 5 7 The alternative forum can be, for instance, a state court or a foreign system, and it may seem more acceptable to burden a foreign legal system with future litigation.' 58 Furthermore, the alternative forum might not be available for litigationa statute of limitations, for example, often precludes litigation in the alternative forum regardless of jurisdiction. 5 9 To the extent appellate judges misuse the concept of jurisdiction to save prospective judicial expenses in specific cases, such practice will have obvious costs. It tends to expand jurisdiction in order to save judicial efforts that were mistakenly spent.' 60 It spawns uncertainty in an 152. See, e.g., Grupo Dataflux v. Atlas Global Grp., L.P., 541 U.S. 567, 581-82 (2004) (notwithstanding judicial efforts spent in the federal court procedure, the Court remanded to the state court due to lack of subject matter jurisdiction).
See supra
153. See Caterpillar Inc. v. Lewis, 519 U.S. 61, 76-77 (1996) ("To wipe out the adjudication postjudgment, and return to the state court.., would impose an exorbitant cost on our dual court system .. "); cf Grupo Dataflux, 541 U.S. at 594-95 (Ginsburg, J., dissenting) ("[R]igid insistence on the time-of-filing [diversity jurisdiction] rule ... would mean an almost certain replay of the case, with, in all likelihood, the same ultimate outcome.").
154 by the lower reversal rates of jurisdiction determinations that were followed by a trial.1 62 In short, this judicial behavior may achieve just results in specific cases, but it pays a long-term doctrinal price. As the Supreme Court emphatically cautions, "incremental benefit is outweighed by the impact of... an individualized jurisdictional inquiry on the judicial system's overall capacity to administer justice."' ' 63 Indeed, even if misusing the concept of jurisdiction may achieve broader policy goals,1 64 the practice of affirming jurisdiction in aberrant cases that made it to the merits, though jurisdiction was lacking, advances no such general benefits. 1 65 In case appellate judges are driven by the desire to achieve a better outcome in each case at the expense of doctrinal clarity and certainty, one can think of two directions for reform. First, it may be beneficial to rethink the concept of jurisdiction, such that judges could indeed deviate from doctrinal mandates, though in a more transparent way. In some exceptional cases, then, the appellate court should hold that the proceedings on the merits in the lower court are not void, even though jurisdiction was lacking. One can think of several relevant considerations for such decisions: whether the decision on the merits appears correct; whether we expect the case to be relitigated in the "true" forum, if this Bloom argues that the entire concept of jurisdiction is a "noble lie," which is "devised . .. to secure a set of... benefits" rather than to deceive. Id. at 974-75. More concretely, Bloom draws on several Supreme Court precedents to aver that flexible jurisdiction rules allow judicial pragmatism and express "careful incorporation of more functional concerns," such as the relative expertise of different forums, impact on judicial workload, and the proper balance of federalism. Id. at 1009. Nonetheless, Bloom argues, the rigid rhetoric of jurisdiction doctrine is essential. Id. at 1021. It keeps some degree of formality, guides lower courts, and creates well-defined categories. Id. at 1022-26. In sum, the split between rhetoric and practice, the argument goes, enables the Supreme Court to "adapt wisely over time," while guiding lower courts and parties, who understand that there needs to be "careful justification of any jurisdictional deviation." Id at 1024-25.
165. The cases in the database are mundane cases in which appellate judges say one thing and do another. None of these cases produced a new Supreme Court jurisdiction precedent. What the data does show is erratic application of jurisdictional doctrines, subject, perhaps, to the irreparable waste ofjudicial efforts and the need to relitigate the case. Put differently, the "jurisdiction lie" that this Article reveals is an ex post lie, which stems from the desire to accommodate salient, aberrant features of specific cases; it has nothing to do with a better design of jurisdiction rules, allegedly sensitive to federalism concerns and the exigencies of the time.
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forum is available at all; the importance of adjudicating the case in the appropriate forum; and the severity of the jurisdiction mistake (i.e., the extent to which parties can plausibly litigate a case in the wrong forum). Appellate judges, who currently lack complete information regarding these concerns, should transparently discuss these issues, letting litigants raise relevant arguments. This approach has several notable benefits. Particularly, it can save prospective judicial resources and maintain doctrinal clarity, as appellate courts will not be compelled to expand jurisdiction in these aberrant cases. This approach also has some drawbacks-most notably, it publicly affirms, though in exceptional cases, proceedings without jurisdiction. 16 A second approach follows the main policy recommendation of this Article-interlocutory appeals. Interim review would correct jurisdictional mistakes before the case proceeds to the merits, avoiding the need to bend doctrine where the results on the merits seem reasonable. It would also prevent haphazard expansion of jurisdiction. Interlocutory appeals can thus lead to more accurate resolutions of jurisdictional questions, as well as greater doctrinal clarity and certainty. 167 Would it be better to rethink the rigid use of the concept "jurisdiction" to accommodate exceptions when the lower court has mistakenly adjudicated the case without jurisdiction? Are the additional costs of interlocutory review worth the benefits of predictable rules of jurisdiction and more accurate results? Is the balance between potentially efficient results in individual cases and better rules optimal? These questions exceed the scope of this Article and are left to future research. This Article, however, does provide a more comprehensive view of the costs and benefits of misusing the concept of jurisdiction at the appellate level.
B. Methodological Concerns
One may argue that other forces drive the observed results. In the following Subparts, I discuss various methodological issues and their implications on the foregoing normative discussion. 166 . Such an approach may, of course, raise constitutional concerns as well. See, e.g., Gao, supra note 30, at 2395-2402 (discussing the constitutional argument in support of an American Law Institute proposed rule which would bar subject matter jurisdiction challenges after the commencement of trial on the merits in the district court). 16 9 If appealed cases systematically differ from cases that are not appealed, the results we observe might be biased. Are cases that ended with a trial on the merits more or less likely to be appealed? It seems intuitive that heavily invested cases are the hardest ones, and also more likely to reach appellate review. 170 However, this does not mean that the underlying jurisdictional resolutions, which are typically decided at the outset, are different. The underlying jurisdictional issues are detached from the merits of the case and assumed to be independent of the main dispute.
171 There can be a hard case on the merits with an easy underlying jurisdictional question, and vice versa (a difficult jurisdictional dispute with easily resolved merits). 72 Other factors mitigate the effect, if any, of sample selection. First, the regressions control for several variables that plausibly influence the decision to appeal (examples include the type of the case, the appellant's identity, and whether interlocutory review was granted).
7 3 Similarly, I ran additional regressions to control for the strength of the merits. 174 Second, the database includes only genuine jurisdictional challenges-I excluded cases with frivolous jurisdiction arguments.
17 5 Thus, even if litigants excessively appeal jurisdiction resolutions following a trial on the merits, the database contains only the non-frivolous ones. Likewise, I ran additional regressions to better rule out non-meritorious jurisdictional claims, and the results were all the more robust.
17 6 This discussion suggests that it is not the selection process that drives the results. Indeed, previous studies that considered appellate decision-making have concluded that "any selection of cases for appeal seems overall to reflect little or no systematic filtering on the basis of case strength."'
177
A variation of this argument regarding selection of appeals is the following. Litigants somehow intuit the tendency of appellate judges to affirm dubious jurisdiction when the trial court proceeds to the merits. Hence, litigants might adapt by appealing fewer jurisdictional questions that were followed by a considerable judicial input on the merits. Similarly, a litigant whose jurisdictional challenge was denied might push for an interlocutory appeal (though they are generally not available); 178 when these attempts are unsuccessful, litigants may find creative ways to avoid a long-and presumably jurisdiction-lackingtrial. 179 Alternatively, litigants can agree, ex ante, to a partial settlement, gaining immediate review of the most disputed issue.' 80 These caveats seem appealing. On the other hand, by no means is it self-evident to attribute perfect information to litigants.' 8 ' Be that as it may, there is reason to think that the foregoing strategies cannot explain the observed results. To the extent that litigants do effectively appeal to a lesser degree when a jurisdictional question is followed by a trial on the merits, this tendency would wash out the results-we would observe an attenuated inclination to affirm jurisdictional decisions that were followed by heavy judicial investments. If anything, the capacity of litigants to adjust their decision to appeal means that the results we observe do not reflect the full effect of prior judicial efforts on appellate decision-making. Sophisticated litigants who understand the tendency of appellate courts to affirm jurisdiction may adjust their litigation strategy at the trial court and influence, to some extent, the quality of the district court's jurisdictional determinations. 185 Litigants may invest more in resolving jurisdiction where they expect lengthy litigation on the merits, in order to avoid paying potentially redundant legal expenses. Likewise, jurisdictional arguments can be raised time and again during trial. Thus, litigants who previously lost their jurisdictional challenge can raise an improved one when they understand how costly the trial is. 186 On the other hand, jurisdiction is typically a legal question, which judges ought to raise sua sponte, even when litigants failed to do so. 187 The capacity of litigants to influence the jurisdictional ruling is questionable. In addition, these arguments imply that litigants with larger stakes produce better jurisdictional resolutions at the trial court. However, I found no such correlation between the value of the case and affirming the trial court's jurisdiction. 188 fully account for appellate courts' tendency not to reverse the more efforts trial courts spent on the case.
b. Trial Judges
Trial judges, one may argue, are the driving force behind the results. Anticipating a long trial following a jurisdictional determination may result in trial judges reacting differently. Particularly, when judges expect a trial, they can aim at improving their jurisdictional resolution. As they tend to suffer from heavy dockets, 189 district judges are likely more careful not to mistakenly uphold jurisdiction, and then proceed to a protracted adjudication. According to this logic, an observed correlation between reversals of jurisdictional questions and judicial input on the merits represents trial judges' capacity to generate better jurisdictional determinations when complicated trials on the merits are expected. The corollary-argument is that district judges would be less careful when they mistakenly deny jurisdiction, as, in this case, an error would result in fewer cases to adjudicate.' 90 To the extent this argument is taken as true, it essentially presents a different interpretation of the findings. The basic results persist: preliminary issues that are followed by heavy judicial investments on the merits are scrutinized differently than identical issues that are followed by little judicial investment. Indeed, the main prescriptive message of this Article-that interlocutory appeals subtly improve judicial decisionmaking-remains the same under this alternative interpretation. To the extent the empirical findings are driven by trial judges' behavior, interlocutory review can reduce judicial incentives to act strategically in the face of prospective, costly adjudication. 19 Regardless, one may wonder whether this description of trial judges' strategies is correct. In fact, an opposite strategy is plausible: district judges predict appellate judges' tendency to affirm-for whatever reason-when large, irreparable efforts are invested at the trial level. In order to maximize their leisure and reduce odds of reversal, 193 in anticipation of appellate courts' inclination to affirm heavily invested decisions, trial judges might, consciously or not, change their behavior in response. In particular, trial judges may reduce the quality of their jurisdictional determinations if extensive litigation is likely to follow. If this effect exists, it likely mitigates the observed phenomenon. At this point, it is hard to safely conclude which strategies, if any, dominate. 1 94
VII. CONCLUSION
This study uses the distinction between jurisdiction and merits adjudication to reveal a surprising phenomenon: appellate judges take into account irrelevant efforts made by trial judges, and the more efforts trial judges invested in the case, the less often appellate judges reverse. 195 Some appeals that should be accepted are denied. The findings are non-trivial in size and robust under various specifications.
This phenomenon has far-reaching implications, and this Article focuses on one simple procedural modification. A broader right to interlocutory appeals would rectify judges' propensity to take into account past decisions, and, hence, improve appellate decision-making. This Article, then, adds a new perspective to the array of traditional arguments for and against the final judgment rule.
There are several reasons to be cautious about the findings. Particularly, the findings may express appellate judges' perspectives regarding jurisdictional questions and/or trial judges' strategic behavior. But even under these alternative readings, the main prescriptive implication of this Article-broader interlocutory review-remains valuable. While this Article establishes a strong correlation between past efforts and reluctance to reverse, there is room for further research. Different study designs might better trace the origins of this phenomenon and rule out alternative explanations.
1 96 In this sense, this Article is a first step in an unexplored direction. 194. One can further argue that circuit courts react to trial judges' strategic behavior. When trial judges uphold jurisdiction and then move on to a lengthy trial, they signal that they have gotten a better jurisdictional determination. Appellate judges' behavior, however, depends on their beliefs regarding trial judges' strategic behavior. This discussion exceeds the scope of this Article.
195. (a)-the joint effect of "appellant is plaintiff' and "appellant is defendant" has a p-value of 10% in Regression (1). *-indicates statistical significance at the 10% level. **-indicates statistical significance at the 5% level. ***-indicates statistical significance at the 1% level. (a)-the sample for Regressions (4), (5), and (7) does not include criminal cases.
(b)-the joint effect of consolidated cases and class actions has a p-value of 5% in Regressions (4) and (5).
(c)-the joint effect of "appellant is plaintiff" and "appellant is defendant" has a p-value of 10% in Regression (6). *-indicates statistical significance at the 10% level. **-indicates statistical significance at the 5% level.
* **-indicates statistical significance at the 1% level.
B. Multinomial Regression: Remands
The following are the results of two multinomial regressions. "JURISDICTION" is the dependent variable. It equals 1 when the court of appeals affirms the district court's jurisdiction, 0 when it reverses, and 2 when the jurisdictional question is remanded to the trial court.
The regression includes all the cases in the database; column (1) is the effect on reversing jurisdiction; column (2) is the effect on remanding; and base outcome is affirming. 
